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rights. The judiciary has expanded the frontiers of
Sundamentad rights and the process rewritten in some part
nf the Constitution through o variety of teehnigues of
Judivial activism. The Supreme Court of India has
undergone a reedical change fn the tase few years and i1 Is
new  inereasingly ddentified by the justice ax well ax
peaple’s last resort for the purpose bewildered 19, "

According to Justice J.8.Verma, Judicial Aclivism means
“The uctive provess of implementation of the mle of law is
essenttal for the preservation of a functional demoeracy M.
According to former Chiefl Justice of Indin A.M.Ahamadi,
="Judivtel activism by a0 necexsary adjunce of the judicial
Sunction since the protection of public imerest ax opposed 1o
privare interest happens to be main concern 1,

Orlgln of Judicial nctivism In Indin

For n very protracted time, the Indian judiciary had taken on
orthadox attitwde 10 the very concept of judicial activism,
However, it would be wrong to say that there have been no
occasions of judicial octivism in India, Some seatllered and
randam Incidenty of judicial nctivisinn ook place Trom time to
time, But they did not come to the limelight s (he very
concept was nol known 1o Indin, However, the hivtory of
Judicial activism cuim be traced back 10 1893 when Justice
Melimaood of the Allilinbad High Court delivered o dissenting
decision which sowed the seed of netivism in India, It was o
case of an wnder-trinl who could not have wherewithal for
engaging o lawyer. So the question was whether the court
could decide his cose by barely lnoking a1 his pupers. Justice
Melimeod held that the prerequisite of the case being heard
(as apposed o merely being read) would be fullilled only
when somebody speaks, So he has the broadest possible
interpretation of the relevant law ond laid the foundation stone
of Judivial activism in India,

The Supreme Court of India started off as a technocratic Court
in the 1950's but slowly started gaining more power through
constilutional interpretation. In fuct the roots of judicial
activism are to be seen in the Court's carly averment
regarding the nature of judicial review. In A K.Gopalan v.
State of Madras '), although the Supreme Court conceived its
role in o narrow manner, it asserted that its power of judicial
review was inherent in the very natre of the writien
constilution. The Constitulion appears to be o matter of
nbundant cauwtion. Even in their obsence, il any of the
fundamental rights  was infringed by any legislative
enactment, the Court has always the power 1o declare the
enactment to the cxtent it transgresses the limits, invalid. The
posture of the Supreme Court ns o technocratic Court was
slowly interchanged to an activist Court.

In Soknl Newspapers Private Lud, v, Union of India ", it held
that o price nnd page schedule that laid down how much n
newspaper could charge for n number of pages was being
vielative of freedom the press. The Count also conceived
doctrine of giving preferred position to freedom of speech and
expression, which includes freedom of the press, over the
freedom 1o do business. The Supreme Court held that ol n
newspaper was not only a business; it was a vehicle of thought
and information and therefore could not be regulated like any
other business.

In Balaji v. State of Mysore 1), the Supreme Court held that
while the backward classes were entitled 1o protective
discrimination, such prolective discrimination should not
negate the right to equality and equal protection of law. It held
that backwirdness should not be determined by caste alone
but by secular criteria though caste could be one of them, nnd
that the reserved seats in an educational institution should not
exceed fifty per cent of the todal number of seats, In
Chitralekha v, State of Mysore " similar restrictions were
imposed on the reservation of jobs in civil services, These are
examples of judicial activism through which it originated in
India.

Recent leplslations enacted through judiclal activism
Judicial activism has done a great service to society which can
be inferred through following decisions;

Sexuanl Intercourse with own wile below 18 years: Rape

In Independent thought v. Union of India (11" october2017)
" the Supreme Court criminalized sexual intercourse by a
hushand with his wife who is below 18 years of age, It will
henceforth will be considered as rape. In effect, the Judgment
has done nway with the profection thal hushands enjoyed
under Section 375 exception 2 of the Indian Penal Code that
allows hushand to have sexual intercourse with a minor wife,
provided that she is not below 15 years of nge.

Right to privacy - A fundamental right
In Justice K.8.Puttuswamy v. Union of India and others (24*
august 2017) " the Supreme Court has declared that the
Right to Privacy is profecied as a fundamental right under
Articles 14, 19 and 21 of the Constitution,

Declaring Instant triple Lalaq Invalid

In Shayara Bano v. Union of India (22 pugust 2007) 1M the
Supreme Court has declared the practice of “wiple wlag”
(talagg-e-hiddat) as unconstitutional by 3:2 majority.

Passive Euthanasia - making of living wills

In Common Cause v. Union af India (9" march 2018) 1"l the §
constitutional bench while recognizing passive cuthanasia, the
Supreme Court has allowed “advance directive or living will”,
by which patients can spell out whether treatment can be
withdrawn il they fall terminally ill or are incompelent to
express their opinion.

Right to marriage - Fundamental Right

In Shakii Vohini v. Union of India ond others (27* march
2018) " the Supreme Court held that the consent of the
[nmily or community is nol necessary once the Iwo adult
individuals ogree 1o enter into o wedlock. It is 1heir
fundamental right 1o marry of their own choice.

NCME1 has Jurisdiction 1o grant minority stalus to
institutions

In Sisters of st. Joseph of cluny v. State of west Bengal (18%
April 201R) "1 the Supreme Court declared that National
Commission for Minority Educational institutions (NCMEI)
has original jurisdiction to determine which institution should
be granied minority status,
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Judlclnl activism and the conslitution
There nre some provisions in the Indian Constitution which
directly or indircetly related to Judicial Activism:

Artlcle 13 Power of “Judicial Review" and its effect
thereof. The Justifiability of fundamental rights and the
source of “Judicial Review" can be found under Art. 13
wlileh are regarded ns o key provision os it gives teeth 10
the fundamental rights connot be infringed by the state
cither by enacting o law to that effect or through an
odministrative oction. [t declares that all pre-constitution
laws shall be void to the extent of their inconsistency with
the fundamental rights """ and expressly provides that the
State shall not make any law which takes nway or abridges
the funcamental rights and o law  contravening o
Mundamental right is, o the extent of such contrmvention is
void '™, Exsentially, it is crucial provision dealing with the
post-constitution laws and if any such law violates any
fundamental right, it becomes void-ab-initin. In effect, it
mukes the conslitwtional courts of India, the sale guardian,
pratector, and the interpreter of the fundamental rights. It
is the function of these courls to aceess individual laws
against the fundamental rights to ensure that no such law
infringes these rights,

Artlcle 32: Writ Jurisdiction of Supreme Court,

This provision, for the want of betier purposive expression,
is called as the right to constilutional remedies and confers
cxpress powers on the Supreme Court 10 carry out the
obligations declared wader Articlel 3, that is, 1o act as
protector of fumlamental rights, It constitutes one of the
major constitwtional safeguards against the state tyranny
und can be said 1o confer ample seope for judicial octivism
on Supreme Court which is evident from a cotena of
pronouncements made by it while giving a contemporary
meaning 1o the fundamental rights and therehy creating
new rights and obligations from lime o time.

Artlcle 226: Writ Jurisdiction of High Court,

This provision signifies an essential aspect of Indian
Constitution since it confers writ jurisdiction on high
courts as well, with a much wider scope as compared 1o
what is enjoyed hy the Supreme Court under Articles 32,
Consequently, it can possibly be understocd in the sense of
arming the judiciary with enormous power to act in an
nctivist manner,

Article 131: Power to decide Inter-governmental disputes.
Since Indian Constitution sets up a federal polity where
infergovernmental disputes ofien arise, Article 131 takes
care of such instances by providing o mechanism for
scttling such disputes quickly at the highest judicial level,
Under this provision, the Supreme Count has exclusive
ariginal jurisdiction in any dispute between the center and
the state, or the center and state on one side and a state on
the other side, or between two or more Siates, A dispute 10
be justifiable under this aricle should involve o question
of law or fact on which the existence or exient of legal
right depends. That is to say thal the dispute must involve
assertion or vindication of a lepal right of Government of
India or a state. Questions of political nature not involving
any legal aspect are excluded from the Court's view "7,
Supreme Court's jurisdiction under this provision is
limited by two fold feuers, that is, as to the parties and as

to the subject manter,

Article 132: Constiutional Appellate Jurisdiction,

The Supreme Court primarily being o count of appeal
enjoys cxtensive oppellate  jurisdiction in  various
Jurisdictions, Under this provision, an appeal lies 1o the
Supreme Count from any judgment, deeree or final order,
whether civil, criminal or other proceeding, of a high coun
of it certifies that the case involves o substantial guestion
of law as to the interpretation of the Constitution '™, On
obtaining such a certificate any party in the case may
appeal 10 the Supreme Court on the ground that any such
question has been wrongly decided "™, However, only
those questions can be ogitated for which the high court
has gronted leave " unless permitied by the Supreme
Court ', A very brad power is thus conferred on the
Supreme Court to hear appeals in constitutional matters.
Article 133: Civil Appellate Jurisdiction,

Under this provision, an appeal lies 1o the Supreme Count
from any judgment, decree or final orders in a civil
procecding of a high court if it centifies that the case
involves o substantial question of law of gencral
importance and that in the opinion of the high court, the
Is".!ird guestion needs (o be decided by the Supreme Cournt
Article 13: Criminal Appellate Jurisdiction,

This provision regulates the criminal appeals 1o the
Supreme Court and is so designed as to permit only
important criminal cases 1o come before it. It confers a
limited criminal jurisdiction on the Supreme Court B s
the court hiears appeals only in exceptional criminal cases
where justice demands the intervention of the apex court,
Article 136: Power (o geant special leave to appeal,

Over and above all the constitutional provisions expressly
declaring und regulating the power of the Supreme Court
in wvarious capacities, this  provision empowers  the
Supreme Court 1o grant, in its discrelion, special leave to
appeal from any judgment. decree. determination. sentence
or order in any cause or matter passed or made by any
court or tribunal in the territory of India Y, It however,
excludes from its scope any judgment or order passed by o
tribunal functioning under a law relating to the Armed
Forces. An outstanding [cature of this provision is that it
empowers the Supreme Court to hear the appeals not only
from courts but also from tribunals in any cause or matter.
Article 141: Authority 1o make final declaration of law.
Under this provision, the Supreme Court has the power to
declare any law and the said declaration has the force of an
outhoritative precedent. binding on all other couns in
India, of course except the Supreme Coun itsell. Such a
final authority which the Supreme Court claims lo possess
includes power 10 decide the validity of a law ond to
interpret it. Such o claim gives the count an unbridled
discretionary power without any accountability whatsoever
and the consequent development is the judicial activism.
Article 142: Power 1o do complete justice.

The Supreme Court, in exercise of the power conferred
under this provision, is entitled to pass nny decree, or make
any orders, as is necessary for doing complete justice in
any cause or matter pending before it 151,
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Judlieal netivism nnd public interest litigation

The idea of PIL came from “actio popularis™ of the Roman
Jjurisprudence which permitted courl access 1o every citizen in
the mutters of public wrong %, Development of PIL has
provided significont aid in muking the judicial activism
menninglul. On account of this type of litigation the count has
found chance to give directions in public interest and enforce
the public duties,

The strategy has brought to light many a medieval practices
still predominant in India such as reliel to prisoners, plight of
women in profective homes, victims of the Oesh trade and
children of juvenile institwtions and exploitation of the bonded
and migrant lahorers, untouchables, tribal ete. The attempt has
been made to show how in taking up such cases, the Supreme
Court Is coming inlo view as the guandian of the rights and
liberties of the victims of repression, cruelty ond torure.
Hence the Supreme Court of Indin in its activist role Vis-o'-
Vis PIL has taken n goal-oriented approach in the interest of
Justice by clarilying highest technical and nnachronistic
procedures.

PIL has become nn “Industry of vested Interests™

There is an abuse of PIL as large number of lrivolous matters
is filed before the Supreme Court like- Student nnd teacher
sirlke, Shortage of huses, Lack of cleanliness In hospitals,
Irregulurities in stock  exchange, Painting of road  signs,
dengue, examination and admission in universitics, ete.

The Supreme Court recently on 19" April 2018 derided the
Loyn PIL petitions ns n case in point of how public interest
litigation has become an “indusiry of vested interests™ rather
than n powerful ool 1o espouse the cause of the marginalised
and oppressed.

The essential aspect of o genuine PIL is that the person who
moves the court has no personal interest in the outcame of the
proceedings apart from a general slanding as a citizen before
the court. It is o powerful instrument to preserve the rule of
law ond to ensure the accountability of and (ransparency
within structures of governance. But PIL had now become a
fagade lor people hungry for publicily or those who wanted to
settle persanal, husiness or politicul scores, The true face of
the litigunt behind the fagade was seldom unravelled.

The “ovalanche of misdirected petitions” would cost the
judicinry and other democratic institutions dearly. The PIL
had alrcady “scriously denuded the cfficacy of the judicial
system by detrmcting from the ability of the court to devole its
time nnd resources to cases which legitimately require
attention.”

Judicial process would be reduced to a charade il nothing is
donc to close the Moadgates of PILs, So it's time for the
judiciary to do a reality check on the advent of PILs and it
must be confined 1o cases where justice is 1o be reached 1o that
seclion of the socicty which can’l move to the court due 1o
socio-economic handicap or where a matter of grave public
concern is involved.

Conclusion

Judiciory has ofien issues various decrees and orders to
address the various plights haunting the common citizens of
the country. But at instances the judicial activism has resulted
in difficulties on part of ministries, povernment departments,

investigation ngencies and the police. Examples of such
situation are;

Banning of liquor along highways: In order to address the
increasing danger of dJdrunk ond dnve, the SC on 15"
December 2016 ordercd banning of sale of liquor along the
highways. This led 1o problems on part of implementing
agencies and policy makers. Many states had still lefi with the
licensed period and the unexpected order by the Supreme
Court brought in lot of confusions. Many bar owners chose a
new approach of having diagonal pathways to show that the
liquor stores were at a distance which was more than the
distance specified in the order. The order alse raised the
livelihood  concems for thousands of people who were
dependent an the liquor husiness for their subsistence, All
these led to state of confusion with lack of clarity. This led to
SC to change the specifications of the order to address the
various prablems arising out of the order and clarified that the
ban on sale of alcohol within 500 meters of state and national
highways does not apply within city limits, granting relief to
the liquor and hospitality industry.

Lodha Pancl to review working of the MCI: Using its
powers under nrticle 142 of constitution the SC on 2™ may
2016 set up Ladha panel 1o serutinize working of the Medical
council of Tndia, a premier body relate 10 maintain medical
education quality and standards. The working of the Lodha
panel created maore confusion and finally petitions were filed
in the SC for its dismissal, The govermment recommended a
new panel under the eminent medicine experts to replace the
Lodha  panel  for  addressing  the  erisis.  On  heir
recommendation. the committee has been replaced with o new
panel of five eminent doctors.
Even though there are minor hiccups the interventions of
judiciary had greatly assisted in addressing of various issues
and challenges. A mechanism must be promoted to ensure that
these minor hiccups are avoided through:
= Anicle 142 must be a weapon of last resort. Measures
must be taken to ensure that there is not recurring invoking
of article 142,
* A timeframe must be set for executive to act before taking
route of article 142
* Govermnment must be osked 1o bring a white paper to bring
out the various nuances arising out of the application of the
order of the Supreme Court.

There is a thin line variation between judicial activism and
judicial averreach. Crossing over will result in uncertainty of
governance. Judiciary must be circumspect while taking route
of anicle 142 so that the supremacy of constitution nnd
separation of powers are not compromised.
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